I. Introduction
The last several years have seen a significant rise in the efforts of governments to combat the supply side of corruption. The United States has led the way with criminal enforcement actions under the Foreign Corrupt Practices Act (hereinafter "FCPA"), and other nations are now showing signs that they will increase the enforcement of their antibribery laws as well.
1 Due to these increased efforts, now is an important time to ask some of the big questions in combating corruption.
2 By "big," I do not mean the most pressing or controversial questions. Instead, I mean those questions that cause us to take a step back from current FCPA debates and think about what the FCPA-and other similar anti-bribery laws-should be trying to accomplish in changing corporate behavior. In short, my big questions relate to understanding why corporations pay bribes, what corporations need to do to stop paying bribes (which is not as simple as some may assume), and how to encourage corporations to actively fight corruption (that is, to combat corruption beyond their organizational boundaries).
There are, of course, many different perspectives one could take when answering these questions. In this essay, I consider these questions from the perspectives of business ethics and corporate social responsibility. Here, I am using the term "business ethics" to refer to both ethical decision making by individuals and the exercise of ethical leadership by management, which is managing the organizational context within which 4 Siemens was wide spread. 10 The company paid bribes in multiple different nations, utilized secret bank accounts to reduce the risks of getting caught, and one manager even claimed to have overseen an annual bribery budget of $40 to $50 million for several years. 11 Although the German laws had changed to make it clear that bribing foreign government officials was illegal, the company continued to pay bribes because, as one manager stated, employees believed they had to pay them or else "we'd ruin the company." 12 At the time of the Siemens' enforcement action, the company was not facing significant risk of prosecution because German officials had not taken any significant actions to create a fear of enforcement and the United States was just beginning its increased enforcement of the FCPA. However, it is doubtful that greater enforcement risk would have changed Siemens' behavior. Instead, Siemens likely was an example of what Blake Ashforth and Vikas Anand call a "suicidal corruption." 13 That is, a corporation that continues down a path that appears to only be leading it to catastrophic failure. 14 As discussed further below, this occurs because the payment of bribes can become such a part of the organization's normal routine that the organizational members will not question the appropriateness of the use of bribes or be responsive to greater external threats of punishment. Instead, the corporation continues down a path that would cause any outsider to the organization to wonder, "how did they think they could get away with that?" In short, this shows how, in some cases, the culture of the organization-here, one that views the payment of bribes as a normal part of its business activity-can be a more powerful influence on behavior than an increased threat of an enforcement action. 15 The second view of a bribe-paying corporation is one that believes that the corporation is taking all reasonable efforts to combat corruption (through the adoption of a compliance and ethics program), but one or more of its employees (so-called "rogue employees" 16 ) still find ways to evade the system and pay a bribe. 17 In the United States, those corporations that are caught paying bribes but have taken reasonable efforts to prevent the bribe payments are eligible for a mitigated sentence under the Organizational 5 Sentencing Guidelines. 18 In addition, under the Department of Justice's charging policy, those corporations may avoid being indicted and instead receive a settlement agreement. 19 Currently, many commentators are arguing that corporations that have implemented a compliance program should receive even greater protection. In fact, some argue that a corporation should have an affirmative defense providing that if one of its employees or agents paid a bribe, the corporation cannot be held liable if it can show that it took reasonable steps to prevent such payments. 20 There are several reasons behind this increased interest in an affirmative defense to violations of the FCPA. First, the United Kingdom Bribery Act of 2010 provides that a corporation is strictly liable for a bribe payment by an employee, but it can use the affirmative defense of having adopted "adequate procedures" to prevent the bribe payment. 21 Second, some commentators have framed corporations as essentially victims of bribe demands. 22 That is, in countries with high levels of corruption, the corporation's employees or agents are constantly faced with bribe requests. This creates a significant risk that, despite the corporation's best efforts, eventually an employee will break down and pay the bribe. 23 Thus, when deciding whether to pursue business opportunities in a country with high levels of corruption, the corporation is faced with the dilemma of either forgoing the opportunity in that country or accepting a significant risk that one of its employees may pay a bribe, which then makes the corporation liable under the FCPA. 24 We can all agree that corporations should adopt comprehensive compliance programs to prevent employees from paying bribes, and as a policy matter, we should find ways to incentivize corporations to adopt and continually improve their programs. However, we only want to reward effective compliance programs, and there are significant challenges in determining how earnest a corporation was in implementing its compliance program. For example, many commentators have raised the concern that corporations intentionally only adopt so-called "paper" programs. 25 That is, a program 6 that on paper creates the appearance of attempting to ensure employees follow the law, but the corporation is not actually enforcing the program or is finding other ways to encourage employees to pay bribes. 26 Faulty compliance programs are not necessarily due to intentional managerial decisions. Instead, management may unintentionally implement a faulty program, such as by focusing on the internal controls aspects of the compliance program but neglecting important aspects of the corporate culture, for example. To satisfy the expectations of outsiders, management may focus on aspects of the compliance program that can be easily audited, such as whether it has given its employees anti-bribery training, and whether or not the company has an anonymous whistle blower program.
These are two common views that underlie the basic question of why corporations pay bribes; either the corporation is intentionally paying bribes due to a cost-benefit analysis showing the risks of liability are sufficiently limited, or the corporation is trying to prevent bribes but a rogue employee pays a bribe despite those best efforts. In both cases, I believe the issue of corporate culture is not appropriately considered. For the first type of corporation, we need to understand how initial wrongful acts can spiral out of control and lead to a situation approaching the suicidal corporation. Although management may (or may not) approve an initial bribe payment, the continued and increased use of bribes may grow out of control in the organization. To an organizational outsider, however, it appears that the corporation is making a rational choice to follow a corrupt payments strategy and therefore would be responsive to an increased threat of enforcement actions. For the second type of corporation, we need to understand that a corporation is not taking reasonable efforts to prevent bribe payments if it is not managing its corporate culture. And according to some recent research discussed below, by neglecting its corporate culture, the company's compliance program can actually encourage more wrongful behavior.
To help understand the role of culture, we will ask another "big" question: why do employees pay bribes? We are especially interested in understanding why otherwise ethical employees pay bribes. Answering this question requires that we look at the organizational context in which employees operate.
A. Why do employees pay bribes?
The starting point for answering the question of why employees pay bribes is to recognize that most employees do not engage in wrongdoing because they are "bad" people attempting to get ahead by any means necessary. Instead, many employees are struggling to do their jobs and face significant pressures to get results, which causes them to break the rules. For example, consider a survey conducted by KPMG that asked managers to identify the "root causes of misconduct" in their organizations. The least likely cause that managers selected was employees breaking the rules to further their own personal interests. 27 The more common causes selected by managers included employees 
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feeling pressure to meet their performance targets and believing that they would be evaluated and rewarded based on whether or not they met their targets, regardless of the means used to achieve those targets. 28 In addition, managers cited employee beliefs that the company does not take its code of conduct seriously. 29 The combination of these pressures and employee beliefs can start a process that leads to entrenched wrongful behavior within the organization. This is behavior that cannot be corrected simply by requiring additional employee training or layering on new internal controls. Thus, a key lesson from surveys such as KPMG's is that when wrongdoing is observed, we should not view it as an isolated instance, but should consider how it relates to prior behavior and how it can impact future behavior if it is not appropriately controlled. The starting point for examining this process is understanding why otherwise good people give in to the workplace pressures identified above (which are not necessarily pressures to commit wrongful acts, but pressures to meet their performance goals) and engage in unethical behavior, such as paying a bribe or ignoring obvious red flags that an agent of the corporation is using bribes to obtain business.
Employees facing, or at least perceiving, these pressures to meet performance expectations without regard to the means used or what the company's code of conduct states often find ways to rationalize wrongful behavior. A rationalization allows an individual to commit an act that he or she knows is wrong, but still view him-or herself as a good person. 30 The employee views the action as an "exception" to a rule, rather than as a direct violation of a rule or social norm. The following phrases capture some of the most common rationalizations:
 "Everyone is doing it."  "It's not technically illegal."  "I'm not responsible. I had no choice. I was ordered to do it."  "No one is really harmed if I do it."  "I have an obligation to my group." 31 Employees may utilize rationalizations before they act, or as a way to justify an action that they have already taken. 32 Either way, these rationalizations can put an employee on the slippery slope to additional, and perhaps more significant, wrongful conduct.
33 When a person is considering an act that she knows is wrong, a rationalization helps push her in the direction of committing the act; the rationalization makes it easier to take the action. 34 In other cases, an employee may not carefully consider their options before acting and simply respond to a situation with a wrongful act. Later, when looking 28 8 back on her action, the employee rationalizes that behavior. 35 Below is one example of how we get into these situations of needing to rationalize behavior after acting.
When an individual takes the opportunity to carefully consider his or her options before acting, social psychologists refer to that as System Two thinking. 36 System One thinking, on the other hand, is a more automatic decision based on emotions and heuristics. 37 For example, in one study, women were asked how they would respond if during an employment interview the interviewer asked inappropriate questions of a sexual nature.
38 Sixty-eight percent of the women surveyed stated that they would refuse to answer the question and twenty-eight percent stated that they would directly confront the interviewer or leave the interview. 39 A subsequent experiment that placed fifty women in that situation found that no one refused to answer the question, leave the interview, or confront the interviewer. 40 Max Bazerman and Ann Tenbrunsel explain this difference between how interviewees predicted they would act and how they actually acted by using System One and System Two thinking. 41 When predicting our behavior (the women that were asked how they would respond if placed in such a situation), we use System Two thinking and consider abstract principles of appropriate behavior. 42 When actually in the situation, however, the women's actions were driven not by trying to do the right thing, but by a strong desire to get out of the uncomfortable situation. 43 The wide difference between predicted behavior and actual behavior shows that when predicting our behavior, we often do not consider the situation we will be in and the emotions we will be feeling at that time. 44 One implication from this is that compliance training for employees that only focuses on understanding the rules in the company code of conduct will not be as effective as compliance training that walks employees through case studies of how this situation will arise during their job and the pressures they will be facing. For our purposes, however, this also shows how we get into situations where we find that we did not live up to the expectations we hold for ourselves and we need to explain that inconsistency. Rationalizations provide that explanation.
What is especially problematic about rationalizations-whether they occur before or after wrongful behavior-is that they do not allow us to admit our mistakes and commit to doing better in the future. Instead, rationalizations can put us on the slippery slope to greater wrongdoing. 45 That is, once a person commits that initial wrongful act, he or she is at risk not only of continuing that behavior, but also engaging in 35 incrementally worse and worse acts over time. 46 Now that we have an understanding of why employees may engage in wrongful acts and may start down on a slippery slope, we can examine how such actions may spread throughout the organization.
One way to understand how wrongful practices can spread throughout the organization (or certain departments) is through Ashforth and Anand's three-stage model. 47 Stage one involves management encouraging unethical behavior by employees. 48 This does not have to be done intentionally or explicitly, but can be unintentional. 49 For example, as discussed above, misconduct is often caused by employees feeling pressure to meet performance targets and being rewarded for meeting those targets regardless of the means used. Thus, imagine two employees, A and B. Employee A meets his targets through the use of corrupt payments (which he rationalizes either before or after acting), and is rewarded for achieving his goal. Employee B refuses to use corrupt payments, misses his targets, and is in someway punished for his failure (such as a low bonus, disfavored job assignments, or even termination of employment). Through this reward system, management has implicitly approved Employee A's behavior, and sends that message to all other employees who are aware of A's tactics.
In stage two of the model, the wrongful behavior becomes embedded in corporate practices. 50 As other employees see A's behavior and the rewards he receives, they assume that management approves or even actively encourages that behavior. 51 In stage three, after these practices have spread to a significant number of employees, it becomes routine behavior within the organization (or department). 52 Employees no longer question the use of the behavior and eventually, through a process of desensitization due to regular exposure to the behavior, may not even recognize it as an ethical issue. 53 The end result may be an organization similar to Siemens, with widespread misconduct.
As the above shows, it is never sufficient for management to claim that they hire ethical employees and therefore do not need to worry about those employees engaging in wrongful behavior. Instead, to protect against wrongdoing by individuals and to keep any wrongful practices from spreading throughout the organization as described above, corporations need a comprehensive compliance and ethics program supported by an ethical corporate culture. In the next section, we discuss the circumstances in which those programs are likely to actually be effective.
B. When do compliance and ethics programs help prevent the payment of bribes?
The goals of compliance and ethics programs are for employees to be aware of ethical issues, to make the correct choice when faced with an ethical issue, to seek advice when uncertain of how to act, and to feel free to report wrongdoing when it is observed. . 47 Ashforth and Anand, supra note 13, at 4-15. 48 Id. at 5-6. 49 Id. at 6-8. 50 Id. at 8. 51 Id. at 9. 52 Id. at 11. 53 Id. at 11-12. These goals make it easier for employees to resist rationalizing their behavior and to speak up when they see a problem. As discussed below, the empirical evidence to date shows that managing the ethical culture of an organization produces significantly better results than a compliance program focused only on detecting and punishing wrongdoing. In addition, having a "paper," or poorly implemented compliance program, can often lead to an increase in wrongdoing in the organization.
Social psychologists studying how organizational contexts influence ethical behavior distinguish between an ethical climate and an ethical culture. 54 In brief, an ethical climate refers to employees' perceptions of what is or is not appropriate behavior in that organization. 55 For example, one organization's ethical climate may be based on caring for the well being of customers above other interests, while another organization's ethical climate could emphasize that it is appropriate to focus primarily on how an action impacts your own self interests. 56 An ethical culture, on the other hand, refers to "those aspects of the perceived organizational context that may impede unethical behavior and encourage ethical behavior," such as formal or informal reward systems. 57 Not surprisingly, most researchers have found that ethical climates and ethical cultures are highly correlated. 58 Practitioners often refer to ethical climate and ethical culture as simply the ethical culture, and, for simplicity, I will do that in this essay as well.
A recent meta-analytic review of empirical studies on ethical behavior in an organizational context confirmed the importance of the ethical culture in influencing ethical behavior. 59 For the purposes of this paper, what is important to understand is the relationship between culture and an organization's compliance and ethics program. Not surprisingly, the review of the studies showed that simply having a code of ethics does not influence employee behavior. 60 However, when employees had the perception that the company enforced its code of ethics, then unethical behavior was reduced. 61 With respect to the potential harms of an unenforced "paper" program, the authors state:
The meta-analysis also found that when perceived code enforcement and other organizational variables (e.g., ethical culture and ethical climate) are taken into account simultaneously, code existence has a small positive effect on unethical behavior. This suggests that in the presence of these other factors, employees can view the mere existence of a code as a negative sign that the code represents window dressing only, thus producing a cynical response that leads to more unethical behavior. 62 Likewise, one study found that when employees perceived that the company's compliance and ethics program was implemented in a manner only to protect the organization or top management from blame, then the program was associated with an increase in unethical and illegal activity as compared to a company that implemented the program in a manner to promote ethical values or even a company that used the program simply to detect and punish wrongdoing. 63 More recent research shows that when a compliance program is adopted to meet external demands, but is not meaningfully implemented in the corporation, it causes the program to lose legitimacy with employees. 64 Due to the lost legitimacy, employees are unlikely to find the compliance program valuable or important for their work, and are therefore unlikely to follow it. 65 In the worst-case scenario, the values behind the program-in our case anti-bribery and corruption-may also lose legitimacy, which can result in the compliance program actually lowering employees' consideration of the relevant ethical issues. 66 This decoupling of the adoption of a compliance program from its implementation in the organization may not be an intentional decision by management, which is a common assumption behind "paper" programs. 67 For example, management may decide to implement the compliance program in stages over time due to lack of resources. However, that incremental approach can create the perception among employees that the program is decoupled from actual practice, which can be just as harmful as an intentional decision by management to decouple. 68 A recent study led by Linda Trevino looked more specifically at Ethics and Compliance Officers (hereinafter "ECOs") and identified several challenges that ECOs face when attempting to establish the legitimacy of the company's compliance program. 69 If these challenges are too great to overcome, then the program will be decoupled from practice, and the problems identified above may occur. 70 The challenges these researchers found included:
 Ethics and Compliance Officers having difficulty demonstrating to others the effectiveness of the program and the value it adds to the organization.  Management believing that they are already ethical and have hired ethical employees, and without any immediate crisis facing the company, pushing ethics to the "back burner."  Employees at all levels of the company believing that the compliance program gets in the way of conducting business effectively.
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Overall, as these studies show, what matters is not just the presence of a compliance program, but how it is implemented and supported by an ethical corporate culture. If it is not implemented appropriately, then the program will have little or no effect on ethical behavior, and in some cases, may further the company's slide into becoming a "suicidal organization." Thus, when considering the role of compliance and ethics programs in combating corruption-whether as a manager implementing a program, a member of the board of directors reviewing the compliance program, a legislator considering the compliance defense discussed above, or an enforcement attorney-these issues of corporate culture must be front and center. For example, if we are considering adding a compliance defense to the FCPA, we need to ask whether that defense can be structured in a way that would encourage corporations to focus on these issues of corporate culture, or whether such a defense would cause corporations to overemphasize those aspects of their compliance program that are most easily audited and, due to this lack of focus on implementation, cause the program to be at-risk of losing legitimacy with employees. We also need to consider whether the defense would cause corporations to actively seek to improve their programs over time through a culture that supports open discussion of ethical issues, or whether it would incentivize corporations to work towards creating the appearance that they have state-of-the-art programs and attempt to quiet any suggestions by ECOs that certain corporate practices may be encouraging unethical behavior or that the program could otherwise be improved.
C. Summary.
Overall, the legal community needs to understand why corporations pay bribes. In some cases, top management seeks to use bribes to get ahead. Those corporations often have a compliance program that matches best practices. However, they do not have a culture that supports the implementation of that program (and it is important to note that a compliance program can also be part of the foundation for building a ethical corporate culture). In other cases, the corporation is trying to do the right thing, but they need assistance in managing the compliance program and culture. And, as stated above, it may not be so easy to categorize a corporation as "bad" or "good." The "bad" corporation at one time may have been a "good" corporation that unintentionally went down the three-stage process model described above. And what appears to be the "good" corporation today may head down a similar path if its corporate culture is not appropriately managed.
The above discussion also shows that when looking at why employees pay bribes, it is important to look at the organizational context. Employees face pressures to meet their targets, and a culture that does not appropriately support ethical behavior may push 71 Treviño et al., Legitimating the Legitimate, supra note 69 at 191, 94. an employee to commit an act that the employee disapproves of, but finds a way to rationalize. This shows that bribery should not be viewed as an isolated issue, but the likelihood of paying bribes is dependent on the ethical culture of the organization. In other words, how managers discuss and deal with any type of ethical issue within the organization can have an impact on the culture of the organization, which will influence the use of wrongful payments.
III. What should a corporation do to combat corruption?
The second big question moves beyond a corporation ensuring that its employees or agents are not paying bribes and asks what else corporations should be doing to combat corruption. How can we get corporations to think about anti-bribery not just as a legal compliance issue, but also as part of their social responsibilities to society? The first part of this essay discussed how corporations should not think about anti-bribery as just a legal compliance issue, but as an ethical issue that must be supported by a strong, values-based corporate culture. In this part, we are thinking about anti-bribery as a matter of corporate social responsibility (hereinafter "CSR"). However, as explained below, these two aspects of anti-corruption are connected because they should be mutually supporting of each other through a corporate culture that has anti-corruption as a strong value.
The first step toward answering our current big question is determining what it means for a corporation to be socially responsible. The term CSR seems to mean something different to everyone. Even for those that would self-identify as working in the CSR field, there is no single, universally agreed upon definition of corporate social responsibility. 72 For our purposes, Business for Social Responsibility developed a definition that captures the general idea, stating, "[CSR] is achieving commercial success in ways that honour ethical values and respect people, communities and the natural environment." 73 The United Nations Global Compact provides some detail to that definition by establishing ten universal principles that all corporations should "embrace, support and enact, within their sphere of influence." 74 Initially, there were nine principles, which covered the areas of human rights, labor rights, and the natural environment. Later, a tenth principle was added, which stated, "[b]usinesses should work against corruption in all its forms, including extortion and bribery." 75 This principle was added after lobbying by those that believed that the other nine principles could not be implemented effectively without corporations also committing to the fight against corruption. 76 The following discussion on labor rights demonstrates this need.
system. 85 For example, one of the major CSR news items in 2013 was the collapse of a building in Bangladesh that housed factories supplying goods for many different multinationals. 86 The building collapse caused the deaths over one thousand workers. 87 Corruption at the local government level allowed the building to be built in direct violation of building codes (including additional stories), and allowed various other safety violations to go unchecked. 88 Likewise, commentators have noted that in Pakistan-which has seen several hundred workers die in factory fires recentlyinspectors make significant, additional money by allowing factory managers to pay bribes to avoid health and safety regulations. 89 In response to the tragedies at these factories, various initiatives have formed, such as the Accord on Fire and Building Safety in Bangladesh. 90 However, unless corruption is brought under control, corrupt payments will prevent these programs from reaching their potential, or worse, having any impact at all while still creating the impression that some progress is being made. Overall, whether it is bribes paid to auditors or to local government inspectors, corporations are linked to these corrupt activities through their suppliers, and this corruption is allowing significant human rights violations to occur. Although corporations may have short-term financial incentives to look the other way due to the lower costs of production corruption affords, these actions make them complicit in human rights abuses. In addition, these situations create significant risks to the corporation's reputation, which may offset any short-term cost savings. 91 Thus, as to the big question of why corporations should take an active role in combating corruption, from the CSR perspective used in this essay, we can see that combating corruption is necessary for corporations to meet their other well-recognized social responsibilities. Because of this link between corruption and CSR, corporations should integrate combating corruption with its other social initiatives. 92 As stated above, in many cases, combating corruption becomes solely a legal compliance issue. Corporations focus only on ensuring that their employees or agents are not paying bribes. However, to "embrace, support, and enact" the first nine principles of the Global Compact, combating corruption must mean more than just ensuring that employees and agents do not pay bribes, but must ensure that corruption is not interfering with their responsibilities with respect to human rights, labor, and the environment. 93 In Part II, I discussed an ethical corporate culture that supports a compliance and ethics program designed to prevent wrongful payments. Now, we need to consider the possibility of the corporation adopting a broader anti-corruption culture that permeates all of its activities. This is a culture that supports both compliance and social initiatives to combat corruption. As stated above, corruption is an issue of CSR; standard mechanisms of CSR already include anti-corruption. For example, sustainability reports require corporations to provide disclosures on how they prevent employees from paying bribes. Stakeholders that make up the CSR community, such as NGOs and social investors, also place pressure on corporations to prevent wrongful payments. 94 Corporations must do more, however. We need to encourage corporations to understand how corruption impacts their ability to meet their other social responsibilities and work toward ending that impediment by proactively combating those corrupt activities. This is the next step in corporations truly developing an anti-corruption culture that supports both ensuring that employees do not pay bribes and that the corporation is seeking out ways that it can help end the corruption that prevents its other social initiatives from being effective.
IV. Conclusion
Corporations must combat corruption. By allowing their employees to pay bribes they are contributing to a system that prevents the realization of basic human rights in many countries. Ensuring that employees do not pay bribes is not accomplished by simply adopting a compliance and ethics program, however. This essay provided a brief overview of why otherwise good employees pay bribes in the wrong organizational environment, and what corporations must focus on to prevent those situations from arising. In short, preventing bribe payments must be treated as an ethical issue, not just a legal compliance issue, and the corporation must actively manage its corporate culture to ensure it supports the ethical behavior of employees.
This essay also argued that corporations must do more than just ensure that their employees do not pay bribes. Corporations should work to reduce the impact of corruption in their efforts to meet their social responsibilities in the areas of human rights, labor, and the environment. Overall, corporations must adopt a culture where the anticorruption mindset permeates all of their activities. This includes both internal actions that support employees' anti-corruption efforts and external actions, including a willingness to work with other organizations on initiatives to combat corruption, whether those organizations are in the private, civil, or public sector.
